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manner that does not enter the ship-
ments into that nation as an importa-
tion do not make that nation an inter-
mediary nation.

(A) Intermediary nation determination
status. Imports from an intermediary
nation of tuna and tuna products clas-
sified under any of the HTS numbers in
paragraph (f)(2)(i) of this section may
be imported into the United States
only if the Assistant Administrator de-
termines and publishes in the FEDERAL
REGISTER that the intermediary nation
has provided certification and reason-
able proof that it has not imported in
the preceding 6 months yellowfin tuna
or yellowfin tuna products that are
subject to a ban on direct importation
into the United States under section
101(a)(2)(B) of the MMPA. At that time,
the nation shall no longer be consid-

ered an ‘“‘intermediary nation” and
these import restrictions shall no
longer apply.

(B) Changing the status of intermediary
nation determinations. The Assistant
Administrator will review decisions
under this paragraph upon the request
of an intermediary nation. Such re-
quests must be accompanied by specific
and detailed supporting information or
documentation indicating that a re-
view or reconsideration is warranted.
For purposes of this paragraph, the
term ‘“‘certification and reasonable
proof’’ means the submission to the As-
sistant Administrator by a responsible
government official from the nation of
a document reflecting the nation’s cus-
toms records for the preceding 6
months, together with a certification
attesting that the document is accu-
rate.

(vii) Pelly certification. After 6 months
of an embargo being in place against a
nation under this section, that fact
will be certified to the President for
purposes of certification under section
8(a) of the Fishermen’s Protective Act
of 1967 (22 U.S.C. 1978(a)) for as long as
the embargo remains in effect.

(viii) Coordination. The Assistant Ad-
ministrator will promptly advise the
Department of State and the Depart-
ment of the Treasury of embargo deci-
sions, actions and finding determina-
tions.

(10) Fish refused entry. If fish is denied
entry under paragraph (f)(3) of this sec-
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tion, the District Director of Customs
shall refuse to release the fish for entry
into the United States and shall issue a
notice of such refusal to the importer
or consignee.

(11) Disposition of fish refused entry
into the United States; redelivered fish.
Fish which is denied entry under para-
graph (f)(3) of this section and which is
not exported under Customs super-
vision within 90 days from the date of
notice of refusal of admission or date of
redelivery shall be disposed of under
Customs laws and regulations. Pro-
vided however, that any disposition
shall not result in an introduction into
the United States of fish caught in vio-
lation of the MMPA.

(12) Market Prohibitions. It is unlawful
for any person to sell, purchase, offer
for sale, transport, or ship in the
United States, any tuna or tuna prod-
ucts unless the tuna products are ei-
ther:

(i) Dolphin-safe under subpart H; or

(ii) harvested in compliance with the
IDCP by vessels under the jurisdiction
of a nation that is a member of the
IATTC or has initiated, and within 6
months thereafter completes, all steps
required by applicant nations to be-
come members of the IATTC.

(iii) For purposes of this section,
tuna or tuna products are ‘‘dolphin-
safe”” if they are dolphin-safe under
subpart H.

(g) Penalties. Any person or vessel
subject to the jurisdiction of the
United States will be subject to the
penalties provided for under the MMPA
for the conduct of fishing operations in
violation of these regulations.

[65 FR 48, Jan 3, 2000]

§216.25 Exempted marine mammals
and marine mammal products.

(a) The provisions of the MMPA and
these regulations shall not apply:

(1) To any marine mammal taken be-
fore December 21, 19721, or

(2) To any marine mammal product if
the marine mammal portion of such

1In the context of captive maintenance of
marine mammals, the only marine mammals
exempted under this section are those that
were actually captured or otherwise in cap-
tivity before December 21, 1972.
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product consists solely of a marine
mammal taken before such date.

(b) The prohibitions contained in
§216.12(c) (3) and (4) shall not apply to
marine mammals or marine mammal
products imported into the United
States before the date on which a no-
tice is published in the FEDERAL REG-
ISTER with respect to the designation
of the species or stock concerned as de-
pleted or endangered.

(c) Section 216.12(b) shall not apply to
articles imported into the United
States before the effective date of the
foreign law making the taking or sale,
as the case may be, of such marine
mammals or marine mammal products
unlawful.

[39 FR 1852, Jan. 15, 1974, as amended at 56
FR 43888, Sept. 5, 1991; 59 FR 50376, Oct. 3,
1994]

§216.26 Collection of certain marine
mammal parts without prior au-
thorization.

Notwithstanding any other provision
of this subpart:

(a) Any bones, teeth or ivory of any
dead marine mammal may be collected
from a beach or from land within %2 of
a mile of the ocean. The term ocean in-
cludes bays and estuaries.

(b) Notwithstanding the provisions of
subpart D, soft parts that are sloughed,
excreted, or discharged naturally by a
living marine mammal in the wild may
be collected or imported for bona fide
scientific research and enhancement,
provided that collection does not in-
volve the taking of a living marine
mammal in the wild.

(¢) Any marine mammal part col-
lected under paragraph (a) of this sec-
tion or any marine mammal part col-
lected and imported under paragraph
(b) of this section must be registered
and identified, and may be transferred
or otherwise possessed, in accordance
with §216.22(c). In registering a marine
mammal part collected or imported
under paragraph (b) of this section, the
person who collected or imported the
part must also state the scientific re-
search or enhancement purpose for
which the part was collected or im-
ported.

(d) No person may purchase, sell or
trade for commercial purposes any ma-
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rine mammal part collected or im-
ported under this section.

(e) The export of parts collected
without prior authorization under
paragraph (b) of this section may occur
if consistent with the provisions at
§216.37(d) under subpart D.

[39 FR 1852, Jan. 15, 1974, as amended at 59
FR 50376, Oct. 3, 1994; 61 FR 21933, May 10,
1996]

§216.27 Release, non-releasability, and
disposition under special exception
permits for rehabilitated marine
mammals.

(a) Release requirements. (1) Any ma-
rine mammal held for rehabilitation
must be released within six months of
capture or import unless the attending
veterinarian determines that:

(i) The marine mammal might ad-
versely affect marine mammals in the
wild;

(ii) Release of the marine mammal to
the wild will not likely be successful
given the physical condition and be-
havior of the marine mammal; or

(iii) More time is needed to deter-
mine whether the release of the marine
mammal to the wild will likely be suc-
cessful. Releasability must be reevalu-
ated at intervals of no less than six
months until 24 months from capture
or import, at which time there will be
a rebuttable presumption that release
into the wild is not feasible.

(2) The custodian of the rehabilitated
marine mammal shall provide written
notification prior to any release into
the wild.

(i) Notification shall be provided to:

(A) The NMFS Regional Director at
least 15 days in advance of releasing
any beached or stranded marine mam-
mal, unless advance notice is waived in
writing by the Regional Director; or

(B) The Office Director at least 30
days in advance of releasing any im-
ported marine mammal.

(i) Notification shall include the fol-
lowing:

(A) A description of the marine mam-
mal, including its physical condition
and estimated age;

(B) The date and location of release;
and

(C) The method and duration of
transport prior to release.
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